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Abstract: This paper seeks to investigate the reform that has 
been created and instituted in recent months in the European 
Parliament (EP) concerning the protection that is recognized to 
whistleblowers, within an institution that is well articulated 
through parties and develop their own lobbies standards and 
rules for a new directive, namely the n. 2019/1937. A directive 
that seeks to put the whistleblowing, the related provisions to 
informants within the instruments of the staff regulations and 
within the scope of the EP. Practice has shown that scandals will 
always be present in this matter and the related legislation needs 
amendments highlighting that European integration follows its 


own path in an impartial and transparent way. 
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Introduction 
The history of European integration has shown both from the 
institutional point of view and from the policies of the Union 
that every time a scandal of any kind and size broke out it 
always came to an unexpected conclusion and perhaps to 
changes in acts, people, etc. 
In early 2023, a scandal has emerged within the European 
Parliament (EP) allowing investigations by the Belgian 
authorities due to suspicions of corruption and money 
laundering (Bachett, Hong, Marshall, 2023) for three members 
of parliament together with a parliamentary assistant. A scandal 
that has remained as Qatargate highlighting — structural 
limitations, foreign interference, lack of transparency, money 
laundering and corruption phenomena’ thus affecting the 
democratic processes of the Union (Lahmy, 2023; De Capitani, 
2023). 
A reform process started by the EP having as final objectives the 
strengthening of the integrity, independence and accountability 
1JOINT COMMUNICATION TO THE EUROPEAN PARLIAMENT, THE 
COUNCIL AND THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE on 


the fight against corruption. JOIN/2023/12 final: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=CELEX%3A52023JC0012 
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of the institution’, trying to restore the involvement and 
formation of a European public sphere. The failure of internal 
monitoring mechanisms that emerged from the whistleblower 
protection intervention (Wahl, 2023)° finds a solid and precise 
basis through the directive (EU) 2019/1937 on whistleblowing 
at the supranational level (Abazi, 2020; Abazi, 2021; Yurttagiil, 
2021; Zimmermann, 2023)'. 

The Directive had as its common basis the guarantee of a level 
of protection for persons who send certain violations of Union 
law, thus adding a law enforcement basis as greater protection 


for whistleblowers where: 


“(...) the application of Union law and policies in specific sectors (...) the 
principles of transparency and accountability (...) considers whistleblowing 
from the perspective of fundamental rights and “is based” on the case law of 
the European Court of Human Rights on freedom of expression and on the 
principles developed by the Committee of Ministers of the Council of Europe 
in Recommendation 2014(7) (...) who have become aware of it in the context 
of their professional activity, exercise their right to freedom of expression, 
enshrined in Article 11 of the Charter of Fundamental Rights of the European 


2Strengthening Integrity, Independence and Accountability. First Steps, PE 
741.069/CPG/Final: 
https://www.europarl.europa.eu/RegData/etudes/STUD/2023/7479 LI/EPRS_STU(202 
3)747911_EN.pdf 


3European Parliament resolution of 15 December 2022 on suspected corruption 
by Qatar and more generally on the need for transparency and accountability in the 
European institutions (2022/3012(RSP)), par. 20: 
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0448 EN.html; 
European Parliament resolution of 16 February 2023 on the follow-up to the measures 
requested by Parliament to strengthen the integrity of the European institutions 
(2023/2571(RSP)), par. 18: https://www.europarl.europa.eu/doceo/document/TA-9- 
2023-0054 EN.html 

ADirective (EU) 2019/1937 of the European Parliament and of the Council of 23 
October 2019 on the protection of persons who report breaches of Union law. 
PE/78/2019/REV/1. OJ L 305, 26.11.2019, p. 17-56: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=celex%3A32019L1937 
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Union and Article 10 of the European Convention on Human Rights (...)’””. 


This is a position where the relevant act reflected that the best 
practices in the whistleblowing§ sector (Transparency 
International, 2018; Lewis, 2020) are taken into consideration 
by the Council of Europe through a new standard that refers to 
the level of the Union’. 

The directive has defined the framework of a broad protection 
that provided for the possibility to report the public disclosure 
thus establishing the prohibition of any retaliation against the 
whistleblower that accompanies the burden of proof. 

Within this perspective, the European Parliament has taken into 
consideration the relevant legislation that harmonizes and 
integrates in a transversal way the protection of whistleblowers 
within the Member States and the institutions of the Union 
(Kampourakis, 2020; Kafteranis, 2021; Kobron-Gasiorowska, 
2022)’. 


5Protection of Whistleblowers, Recommendation CM/Rec(2014)7 adopted by the 
Committee of Ministers of the Council of Europe on 30 April 2014 and explanatory 
memorandum: _ https://www.coe.int/en/web/cdcj/activities/protecting-whistleblowers; 
Evaluation Report on recommendation (2014)7 of the Committee of Ministers to 
Member States on the protection of whistleblowers (prepared by Anna Myers, 
consultant, under the supervision of the European Committee on Legal Co-operation), 
June 2022:  https://rm.coe.int/cdcj-2022-01-evaluation-report-on-recommendation- 
cmrec-2014-7p/1680a6fee1 

6Parliamentary Assembly, Resolution n. 2300(2019): 
http://assembly.coe.int/nw/xml/Xref/Xref-XML2HTML-EN.asp?fileid=28150; 
Parliamentary Assembly, Recomendation 2162(2019), Improving the Protection of 
Whistle-blowers all over Europe, 1.10.2019: https://pace.coe.int/en/files/28151 

7European Parliament resolution of 24 October 2017 on legitimate measures to 
protect whistleblowers acting in the public interest when disclosing confidential 
information of companies and public bodies (2016/2224(IND), para. 1: 
https://www.europarl.europa.eu/doceo/document/TA-8-2017-0402 EN.html 
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This is a guarantee of protection brought by the directive and is 
not part of the cases of whistleblowing, internal to the 
organization, i.e. as subjects that regulate in a fragmented way 
the national rules adopted by each institution as the main 
reference body’. 

The recommendation that was formulated by the European 
Parliament has seen the relevant provisions of the Staff 
Regulations that are applied transversally to the institutions and 
the internal rules and are guaranteeded by the Directive 
2019/1937 in an equivalent manner. Thus, the related initiative 
of proceeding to a reform of the Staff Regulations and the 
Presidency of the European Parliament has approved internal 
rules in the whistleblowing sector to regain citizens' trust in it, 


based on the internal rule of law of the Union. 


What protection has Directive 2019/1937 offered? 
The directive has taken into consideration and forward have 


been made towards the protection of whistleblowers at a 


8See also the recital n. 23 of the directive which is affirmed that: “(...) undermine 
the protection afforded by procedures for reporting possible illegal activities, 
including fraud or corruption, which are detrimental to the interests of the Union, or 
for reporting conduct in connection with the performance of professional duties which 
may constitute a serious failure to fulfill the obligations of officials and other servants 
of the European Union established under Articles 22a, 22b and 22c of the Staff 
Regulations of Officials of the European Union and the Conditions of Employment of 
Other Servants of the European Union, laid down in Council Regulation (EEC, 
Euratom, ECSC) No 259/68 (...) should apply where officials and other servants of 
the Union report breaches which occur in a work-related context outside their 
employment relationship with the institutions, bodies, offices or agencies of the Union 


Cone 
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European level’. 

In a broad way the protection of a system that reports and 
guarantees effective protection of whistleblowers is defined 
according to art. 4 of the relevant directive that applies at a 
personal level and extends information to who is economically 
vulnerable and depends on art. 36 of the directive. 

Persons are paid for the job of supervision of contracts, 
subcontracts, suppliers and the information acquired is part of an 
employment relationship that ends before it even began'’. The 
protection measures also bring to light a certain exposure of 
retaliation by the employer and a link with the whistleblower as 
facilitator, relative, colleague, etc. in an indirect way. 

As subjects of protection who satisfy the reasons to be 
considered, according to art. 6, par. 1, letter a) and recital n. 32 
of the directive, cumulatively, highlighted the concept of good 
faith in the matter of whistleblowing. Already in the preamble 
and in art. 55, n. 2 of the directive it was stated that: 


“(...) the reasons that have induced the reporting persons to make the report 
should be irrelevant for the purpose of deciding on the granting of protection 
(...) information on the violations (...) well-founded suspicions, concerning 
actual or potential violations that have occurred or that very likely could 
occur in the organization where the reporting person works or has worked, or 


9Parliamentary Assembly, Resolution n. 2300(2019), op. cit., par. 7. 


10See art. 4, par. 3, recital n. 37 and n. 39: “(...) the information concerning the 
infringement was acquired during the “selection process” or in “other stages of pre- 
contractual negotiations”. The logic is to extend the protection to all persons 
connected in a broad sense to the organisation in which the infringement has occurred 
(...) including those who, due to their professional activities, are in a privileged 
position to acquire information and may suffer retaliation in the event of reporting 


Cae 
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in another organization with which the reporting person has been in contact 
in the context of his professional activity, as well as attempts to conceal such 
violations (...)”. 


Art. 6, par. 1, letter b) of the Directive refers to the access of the 
protection ans to the reporting methods and art. 7 to 9 of the 
Directive to the possibilities of carrying out with the 
organization external authorities and with the help of art. 15 of 
the Directive to make such information public. This is a channel 
that prefers and uses according to the recital n. 47 of the 
Directive to: 


“(...) effectively detect and prevent breaches of Union law. It is essential that 
relevant information reaches rapidly those closest to the origin of the problem 
(...) who are best placed to launch an investigation and, if necessary, have 
the means to intervene (...)”. 


Internal channels and external authorities are competent to 
address the relevant violations effectively, thus encouraging the 
whistleblower who uses external reporting channels. 
Information to the public is admissible in specific cases and 
considers the states to remain free from the treatment of 
anonymous reports. 

The directive is extended to the whistleblower at the time he has 
suffered, art. 6, parr. 2 and 3, the related retaliations. Art. 9, par. 
1, lett. a) and art. 12, par. 1, lett. a) of the directive lay down the 
conditions for the functioning of a structured system concerning 
reporting channels, thus protecting the confidentiality and 
identity of the persons involved. As regards the identity of the 
whistleblower's information, art. 16, directly and indirectly are 


not disclosed and the consent of the interested party thus: 
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“(...) is not part of the authorised staff responsible for receiving or following 
up on the report (...) disclosure of the identity of the reporting person and of 
any other information referred to in paragraph | is permitted only where this 
represents a necessary and proportionate obligation imposed by Union or 
national law in the context of investigations by national authorities or judicial 
proceedings, including in order to safeguard the rights of defence of the 
person involved (...)”. 


Such type of confidentiality, art. 9, par. 1, lett. d) and e), art. 11, 
par. 2, lett. c) of the directive, ensures the relative effectiveness 
of the channels that are fundamental, undertaken the effective 
actions that address violations. The competent subjects oblige 
with a diligent manner the reports received to assess the 
existence of remedies to violations. The directive receives 
impartial reports and the competent authorities report with an 
autonomous and independent manner. 


Recital n. 57 of the directive states the: 


“(...) confidence in the effectiveness of the entire system of protection of 
whistleblowers to reduce the risk of unnecessary reports or public disclosures 


Gee 


Thus, it is completed with an informal manner what is part and 
what happens to the report. Art. 9, par. 1, lett. b) and art. 11, par. 
2, lett. b) and d) of the directive provide a time frame for the 
presentation of the report according to the notice of the person 
who receives the interested party. Within three months he is 
informed by actions taken following the relative motivations. 
This is an external report where the communication concerns the 
final outcome of the relative investigations as an impulse to the 


whistleblower. 
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Within this scope of application of the directive, the form of 
retaliation is also satisfied with direct and indirect means 


according to recital no. 87 and recital 88 which state: 


“(...) prevented and unpunished, retaliation has a dissuasive effect on 
potential informants (...)”. 


However, every retaliatory act towards whistleblowers is not 
included in an exhaustive list of retaliatory acts such as 
dismissal, demotion, transfer and inclusion in blacklists which 
concern damage to reputation and require the submission of 
psychiatric or medical examinations, according to art. 19 of the 
directive. Such an article guarantees and protects the prohibition 
of retaliation, protection measures at various levels, the burden 
of proof, where the whistleblower has made a public disclosure 


and has suffered damages by stating that: 


“(...) the damage was committed in retaliation following such reporting (...) 
the burden of demonstrating that the harmful measure is attributable to duly 
justified reasons (...) falls on the person who adopted it, who has greater 
powers and resources to document and motivate his choices (...)””!'. 


In art. 21, par. 2, 3 and 7 of the directive are foreseen the 
relevant limitations that have to do with whistleblowers who ask 
to have access to the corrections of measure that are adequate to 
the retaliations, thus including the provisional measures and the 
full compensation, art. 21, par. 6 and 8 of the directive. Art. 23 


of the directive affirms the: 


“(...) effective, proportionate and dissuasive sanctions against those who 
hinder or attempt to hinder the reporting, carry out acts of retaliation against 


11Recital n. 93 of the directive. 
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the subjects protected by the directive, initiate vexatious proceedings against 
them and violate the confidentiality obligations provided for the benefit of 
the whistleblowers (...)”. 


The system, pursuant to art. 24 of the directive, is concluded and 
completed with the prohibition of waiver, the means of redress 
provided sustain that the whistleblowers in judicial and 
extrajudicial proceedings detect the right of access to a free title 
of independent advice on the protection that asks for guarantee, 
as a way of reporting the means of redress that are available for 


retaliation. 


Protecting whistleblowers through case law 

Protecting whistleblowers is a story not so distant in time 
(Yurttagiil, 2021) and in the history of the Union but it acquired 
bones on 15 March 1999 after the collective resignation of the 
Santer Commission (Craig, 2000). 

The committee of independent experts under the aegis of the EP 
has brought forward the foundations for a reform of the 
institution, which provided for the whistleblowing, the relative 
statute of officials’. This is a statute that dates back in 


December 19611, which through transversal and European civil 


12Committee of Independent Experts, Second Report on the Reform of the 
Commission: Analysis of Current Practices and Proposals to Tackle Mismanagement, 
Irregularities and Fraud, Vol. I, 10.9.1999, Recommendation No. 80: https://anti- 
fraud.ec.europa.eu/about-us/reports/committee-independent-experts-reports_en 

13Regulation No. 31 (EEC) and 11 (EAEC) on the Staff Regulations of Officials 
and Other Servants of the European Economic Community and the European Atomic 
Energy Community, in OJ No. 45, 14.6.1962, 1385ss: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=CELEX%3A01962R0031-20140501; According to art. 336 
TFEU, according to which: “(...) European Parliament and the Council, acting by 
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service changes affirmed the relationships between the 
institutions and the personnel bodies (Bradley, 2019). 

The relative regulation has first divided the statute dedicated to 
officials who were linked to the institutions through a permanent 
bond. This came from the statute and had to do with the 
relationships of the agents who were hired within the scope of 
the Union in a determined manner and through a contract. 


According to art. 11 of the statute: 


“(...) officials are required to carry out their duties objectively and 
impartially and in compliance with their duty of loyalty to the Union (...)”; 


Art. 12bis of the statute provides for: 


“(...) behaviour that may undermine the dignity of their function, as well as 
abstaining from any form of psychological and sexual harassment (...)”; 


and art. 17 stated that: 


“(...) did not authorise information of which they have become aware in the 
exercise of their duties (...)”. 


Since 2004" provisions have been included in the statute that 
protected officials who were victims of psychological and 
sexual harassment’’. Articles 22Bis and 22 ter concerning 
whistleblowing have inspired the rules introduced by the 


Commission in 1999, 


means of regulations in accordance with the ordinary legislative procedure and after 
consulting the other institutions concerned, shall lay down the Staff Regulations of 
Officials of the European Union and the Conditions of Employment of Other Servants 
of the Union (...)”. 


14Council Regulation (EC, Euratom) No 723/2004 of 22 March 2004 amending 
the Staff Regulations of the European Communities and the Conditions of 
Employment of Other Servants of the European Communities, in OJ L 124, 
27.4.2004, p. 1ss: https://eur-lex.europa.eu/eli/reg/2004/723/oj/eng 


15Art. 12 bis, par. 2 of the statute. 
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The first steps towards the protection of whistleblowers were too 
dubious'®. Initially, the Court of the Union considered a 
reporting obligation for the boss to the official who 
communicated the irregularities late and was the witness to 
intervene in an appropriate manner (Ceva, Bocchiola, 2019)'”. 
Then, art. 22bis affirmed the: 


“(...) facts that may lead to the presumption of a possible illicit activity and 
in particular fraud or an act of corruption prejudicial to the interests of the 
Union, or conduct in relation to the exercise of professional duties that may 
constitute a serious failure to comply with the obligations of officials of the 
Union (...) exercise or in the exercise of his functions (...)”"*. 


It was a provision of an obligation that implied that the official 
would expose the related risk and suffer the sanctions provided 
for by art. 86 of the statute'’. Accessing the related protection 
according to the modalities of the statute was the basis for 
whistleblowers who acted in good faith and in an honest and 
reasonable manner. 

The statute establishes the information that is transmitted 
according to, art. 22bis, par. 1 of the statute, and regulates the 


cases of external and internal reporting as provisions for the 


16Civil Service Tribunal, F-41/10, Bermejo Garde v. EESC of 2 June 2016, 
ECLI:EU:F:2012:135, published in the electronic Reports of the cases, parr. 54-56. 


17General Court, T-530/12 P, Moises Bermejo Garde v. EESC of 8 October 
2014, ECLI:EU:T:2014:860, published in the electronic Reports of the cases, par. 
100ss. 


18Art. 22 bis, par. 1. 


19General Court, T-530/12 P, Moises Bermejo Garde v. EESC of 8 October 
2014, op. cit., par. 149. 
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disclosure of information to the public’. According to art. 22bis, 
the official informed the: 


“(...) immediate hierarchical superior (...) director general (...) the secretary 
general or persons of equivalent rank (...) receives the information that must 
communicate immediately to the European Anti-Fraud Office (OLAF), any 
evidence that may lead to the presumption of the existence of a serious 
irregularity (...)”. 

As other recipients were, art. 22 ter, the official who 


communicated the relevant information to the president of the 
commission, to the Council, to the EP, as well as to the 
European Ombudsman. This was an approach that highlighted 
the access to the provision that allowed the conditions for the 
official to make directly to OLAF even if the relative inertia was 
noted at the outset”. 

Good faith in whistleblowing excluded the use of the case law of 
the European Court of Human Rights (ECtHR) and everything 
that is protected by art. 10 ECHR, thus creating ambiguity. The 
Civil Service Tribunal assessed, according to good faith, the 
official who took into account the irregularities. 

The information and reporting channels in use were reasons that 


naturally, morally put each official to act on the matter”. On 


20See art. 17 bis. 


21 Art. 22 ter, par. 1, lett. b) which is affirmed that: “(...) communicated the same 
information to OLAF or its institution (...) allowed OLAF or the institution the period 
set by OLAF or the institution, depending on the complexity of the case, to take the 
necessary measures (...) Article 22b(2) adds that (...) period referred to in paragraph 
1 shall not apply where the official can provide evidence that it is not reasonable, 
taking into account all the circumstances of the case (...)”. 

22Civil Service Tribunal, F-41/10, Bermejo Garde v. EESC of 2 June 2016, op, 
cit., parr. 135-138. 
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purpose, it was stated that: 


“(...) motivated by a personal grievance or animosity or even by the prospect 
of a personal benefit, in particular a pecuniary advantage, cannot be 
considered as an honest complaint (...) the concept of good faith accepted by 
the judges in relation to art. 22 bis seems to be able to be extended also to the 
hypothesis of external reporting provided for by art. 22 ter (...) two provisions 
have a partially different formulation, the content appears essentially 
superimposable (...) the various linguistic versions, in this sense, give rise to 
teleological and systematic considerations and the parallelism between the 
two provisions appears to be supported by jurisprudence (...)””*. 

This is a test where according to art. 22bis, par. 3 of the statute it 


could not penalize the institution involved but guaranteed the 
remedies generally provided for by the statute where the official 
as a victim of threats, insults, insults, defamations, attacks 
against his person or his property could, art. 24, submit a request 
for assistance to the Union. Thus, it was opened the way for 


compensation for the damages suffered, art. 90,: 


“(...) intentionally or through serious negligence, has not caused them and 
has not been able to obtain compensation from the person responsible (...) 
official can use the means of appeal (...) can submit a complaint against 
decisions that prejudice him to the authority having the power of appointment 
within each institution (...)” (Bradley, 2019)**. 


The protection of whistleblowers has included: 


“(...) acts which produce binding legal effects such as to directly and 
immediately prejudice the interests of the appellant, significantly modifying 
the legal situation of the latter” (...) does not concern all measures likely to 
cause damage to him, but only those adopted because of the report” (...) the 


23Civil Service Tribunal, F-77/09, Bart Nijs v. Courts of Auditors of 13 January 
2011, ECLI:EU:F:2011:2, published in the electronic reports of the cases, par. 62ss. 
F-41/10, Bermejo Garde v. EESC of 2 June 2016, op. cit., par. 136. 

24See in particular Art. 90, par. 2. 

25Civil Service Tribunal, F-41/10, Bermejo Garde v. EESC of 2 June 2016, op. 
cit., par. 49. 

26Civil Service Tribunal, F-2/09, Riccardo Achille Menghi v. ENISA of 24 


February 2010, ECLI:EU:F:2010:12, published in the electronic Reports of the cases, 
par. 139. F-111/10, AN v. Commission of 11 July 2013, ECLI:EU:F:2013:114, 
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burden of proving the damage suffered and the fact that the harmful measure 
is a retaliation due to the report falls on the official (...)””””. 


Mandatory whistleblowing for every institution 

The 2013 reform, and in particular art. 22 quater 22 ter, artt. 24 
and 90 of the Staff Regulations, has provided each institution 
with internal rules to manage, report and communicate to its 
officials to carry out: 


“(...) information on the treatment given to their reports (...) protection of 
the legitimate interests of such officials and their private sphere (...) the 
procedure for handling complaints (...) treated confidentially and, where 
justified by the circumstances, before the expiry of the deadlines (...)”. 


The reform of the European Ombudsman has started a strategic 
investigation to verify the new provision’ especially because a 
relative inertia has arisen and the Ombudsman closed the 


investigation in 2015 stating that: 


“(...) the institutions and bodies concerned are currently clearly aware of their 
duty to adopt internal rules on whistleblowing and have begun to take steps 
9929 


to comply with this duty (...)”””. 
This means that the institutions, bodies that were in preparation 


published in the electronic Reports of the cases, par. 90. T-692/16, CJ v. ECDC of 13 
December 2017, ECLI:EU:T:2017:894, published in the electronic Reports of the 
cases, par. 110. T-409/20, KS  v. Frontex of 21 December 2021, 
ECLI:EU:T:2021:914, published in the electronic Reports of the cases, par. 140. 

27General Court, T-692/16, CJ v. ECDC of 13 December 2017, op. cit., par. 112: 
“(...) settled case-law that Article 22a of the Staff Regulations does not offer an 
official protection against any decision capable of adversely affecting him but only 
against decisions connected with the accusations made by him (...) incumbent on the 
applicant to establish the existence of such a link in the present case, possibly in the 
form of a set of precise and consistent evidence (...)”. 

28European Ombudsman, case O1/1/2014/PMC, of 24.07.2014: 
https://www.ombudsman.europa.eu/en/decision/en/59114 


29Decision of the European Ombudsman on internal rules concerning disclosure 
in the public interest (“whistleblowing’’), 20.02.2015: 
https://www.ombudsman.europa.eu/en/doc/correspondence/en/59102 
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and within the regulatory framework have published the rules 
relating to whistleblowing that transparently follow elements of 
guarantee for whistleblowers offering them effective protection. 
Checking the internal rules that are adopted within the 
institutional framework at a partial level of protection means 
applying the relevant protection positions especially good faith 
and reporting information that is provided to the whistleblower 
as well as the protection measures. 

In 2014, a scandal related to Kosovo (EULEX Kosovo) involved 
the British prosecutor Maria Bamieh. Through a series of 
internal EULEX documents, corruption by members of the 
mission came to light. Illicit activities were verified among 
colleagues and the then prosecutor who accepted money to close 
cases of 2013. Moreover, another official covered up evidence 
of corruption by noting that “precaution to stop her from leaking 
more confidential information”. As a result, the prosecutor was 
suspended (Rerttman, 2014). 

According to the final report of the investigation, Maria Bamieh 
was not granted whistleblower status and since she did not enjoy 
the relevant protection, no legal proceedings were opened. The 
report took into account, art. 10 ECHR and the Guja v. Moldova 


(Voorhoof, 2023) case**, as a basis for exclusion from the 


30ECtHR, 12 February 2008, case n. 14277/04, Guja v. Moldova. 16 February 
2021, case n. 23922/19, Gawlik v. Liechtenstein; 14 February 2023, case n. 21884/18, 
Halet v. Luxembourg 
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whistleblower protection”'. 
The report stated that: 


“(...) a number of critical issues relating to the Mission’s handling of the case 
(...) EULEX archives show no trace of the report initially submitted by Maria 
Bamieh to her superior, that the relevant officials in Brussels were not 
informed of the matter (or at least there is no trace of such a communication 
and the parties directly involved do not recall receiving it) and that no 
investigation was launched following the report (...) incidents of corruption 
were launched more than a year later in the light of new information gathered 
by intelligence services and were conducted under a procedure different from 
that normally provided for in the Mission’s Code of Conduct and Discipline 
(...) the decision to reduce the number of prosecutors was suspended to 
prevent further leaks (...) the suspension (...) contrary to what she believes, a 
disciplinary penalty, but a preventive measure (...) was justified by the fact 
that, even though she was not responsible for the leaks, the documents used 
as the basis for the articles had been written by her (...) the allegations of 
harassment and discrimination moved by Bamieh (...) considered 
individually, as unfounded (...)”. 

As regards the European Ombudsman, they were accepted in the 


whistleblowing sector the rules of Standard Operating Procedure 
on Whistleblowing which were adopted by the European 
External Action Service in 2016. These were rules which 


applied to all members of the missions as: 


“(...) an option of last resort to make an external report to the Civilian 
Commander of the Operations, to the President of the Political and Security 
Committee of the Council of the Union, as well as to OLAF and the 
European Ombudsman (...)”. 


31Jacqué, J.P. Review of the EULEX Kosovo Mission’s Implementation of the 
Mandate with a Particular Focus on the Handling of the Recent Allegations, Report to 
the Attention of the High Representative/Vice President of the European Commission, 
Ms Federica Mogherini, 31.03.2015, op. cit., part. VI, 6.2. 

32COMMUNICATION TO THE COMMISSION Communication from Vice- 
President Seféovié to the Commission on Guidelines on Whistleblowing, 6.12.2012, 
SEC(2012) 679 final: 
https://www.asktheeu.org/en/request/2963/response/10119/attach/5/EU%20guidelines 
%20Whistleblowing.pdf 
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Internal rules of the European Parliament. Criticisms and 
doubts 

In the whistleblowing sector, the first rules were formed in 
December 2015 and entered into force on Ist January 2016°°. In 
particular, it is worth mentioning art. 22quater which applies to 
the staff of the EP, trainees and domestic experts of the internal 
rules. These are rules, where the members of the EP and their 
behavior is based on rules of the Treaty of Lisbon, the internal 
regulation and the code of conduct. 

The scope of application and the internal rules have taken into 
account concepts (art. 2) of the statute of officials based on good 
faith’, thus providing the whistleblower with consultancy 
assistance (art. 3) and protection (art. 4), information (art. 5) and 
appeals (art. 6). The general provisions are broad, imprecise and 
without a precise discipline for the different categories of 
personnel who employ the EP. 

According to art. 3 and of the internal rules whistleblowers ask 


for assistance and advice from their superior*’. The internal rules 


33European Parliament, Internal Rules Implementing Article 22c of the Staff 
Regulations, 4.12.2015. See also: 
https://www.ecuroparl.ceuropa.cu/RegData/etudes/BRIE/2023/747103/EPRS_BRI(2023 
)747103_EN.pdf 

34According to art. 2, “(...) good faith means the firm belief that the information 
reported is true, i.e. the whistleblower reasonably and honestly believes that the 
information forwarded and allegations made are substantially true (...)”. 


35According to Art. 2: “(...) relevant head of unit, director or director-general or 
the secretary-general (...)”. 
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do not take into account the reporting procedures to the EP. The 
only point of reference is the right of the whistleblower who 
receives the relevant report from his superior within five days of 
receipt and to be informed according to art. 5 of the internal 
rules. The relevant regulation refers to the different forms of 
retaliation. 


In this regard, art. 5 states that: 


“(...) the administration of the European Parliament should keep the identity 
of the whistleblower confidential, unless he expressly consents (while 
anonymous reports are not permitted); take steps to ensure his transfer, if the 
person concerned so wishes; ensure that he is not prejudiced in the evaluation 
or selection procedures; take into account his status in the context of 
disciplinary proceedings initiated against him, if he is directly implicated in 
the illegal activity or serious irregularity reported (...)”. 

Art. 6 has been limited to the recourse of the whistleblower, 


where according to the statute of officials it has the relative 
duty/obligation to manage the information that must be 
communicated to the interested party. These are specific 
measures, that guarantee effective protection to the 
whistleblower. 

The ethical passage formed by the Court of Auditors in 2019. It 
has provided the EP with the relevant procedures that were 
adequate in the whistleblowing sector”. 

The position of the Accredited Parliamentary Assistants (APAs) 
is observed through the relative contrast with the EP which are 


chosen by the parliamentarians who worked under their 


36European Court of Auditors, The Ethical Frameworks of the Audited EU 
Institutions: Scope for Improvement. Special Report, n. 13/2019, par. 26: 
https://op.europa.eu/webpub/eca/special-reports/ethics-13-2019/en/ 
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direction. 

Art. 24 of the statute of officials has offered the EP a precise 
protection, sufficient for the APAs to make the relevant report*’. 
This highlights a fairly privileged position to learn about illicit 
acts and irregularities. Already, in 2017, the European 
Ombudsman referred to the APAs and complained about the 


termination of the contract to make a report to the secretary 


38 


general of the Parliament’’. The appellant claimed that it was a 


retaliation and the EP considered that the measure rejecting the 
relevant complaint that was proposed by the APAs was 
legitimate. 

This is a solution where the relationship becomes worse and the 


relationship of trust is based only on the relevant contract: 


“(...) provisions of the Staff Regulations on whistleblowing do not prevent 
the adoption of administrative measures that are both objectively justified and 
unrelated to any possible illegal activity raised by a whistleblower (...) MEP 
alone was responsible for the deterioration of the working relationship (...) 
the termination of his contract was a measure taken in retaliation for his 
attempt to contact the secretary general of the Parliament (...)”. 


Thus, the European Ombudsman has considered the reasoning 
provided to the EP as a decision not to proceed with further 


investigations. The case shows the vulnerability of APAs, as 


37European Court of Auditors, Replies of the European Parliament Adopted by 
the Bureau to the Observations by the European Court of Auditors, on the Special 
Report “The Ethical Frameworks Of The Audited EU Institutions: Scope for 
Improvement”, Reply to Observation 56: https://www.eca.europa.eu/en/publications? 
ref=SR-2024-05 

38European Ombudsman, Decision in case 1517/2017/JF on the early termination 
of the complainant’s contract as an accredited parliamentary assistant by the European 
Parliament, 8.02.2018: https://www.ombudsman.europa.eu/en/decision/en/89510 
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their work depends on a relationship of trust with their MEP”. 
In fact, it is highlighted that the gaps in the internal rules of the 
EP are essential elements to ensure the relevant protection and 
the burden of proof. Obviously asking for whistleblower and 
trying to connect the causal link with the retaliation as effective 
equivalence of the report can deprive him of any protection, 
where the retaliation finds the relative link with the report. 
Criticisms by the APAs and by the general regime of the statute 
of officials ensure a standard of protection that ensures the 
directive with various points of view. In fact, the personal 
application are signs of a total absence of measures that 
guarantee effective protection of the whistleblower to a system 
that confirms the number of reports at the time of entry of its 


own rules”. 


The EP after qatargate 

The EP in December of 2022 through the ordinary legislative 
invited the Bureau to review, monitor the internal rules of the 
EP and safeguard what is established by the directive stating 
that: 


39General Court, T-59/17, L. v. European Parliament of 7 March 2019, 
ECLI:EU:T:2019:140, published in the electronic reports of the cases. 

40Information on the Budgetary and the Financial Management of the European 
Parliament in 2017 and Replies to the Questionnaire in Preparation for the EP 
Discharge for 2017, p. 69: 
https://www.europarl.europa.eu/cmsdata/157202/Decharge2017_final.pdf 
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“(...) a review of the Staff Regulations (...) in order to align it with the rules 
of the Whistleblower Directive (...)”"’. 


On 12 January 2023, the President of the European Parliament 
presented a related plan to strengthen the area of transparency 
and impartiality in the face of corruption cases. A project for 
which the Conference of Presidents proposed implementing 
measures based on internal rules and on _ whistleblowing 
concerning related recommendations”. 

On 20 November 2023, the Bureau approved the new internal 
rules replacing the previous ones“. These are rules, according to 
art. 22 quater, of the statute of officials relating to 
whistleblowers that help with greater clarity the internal 
procedures that are applicable and that propose the content of 
the directive 2019/1937. These are compatible with the statute 
that needs a relative modification and amendment. 

The staff regulated by the statute has the obligation to give new 
rules that have helped the seconded domestic experts, the 
temporary staff who have a relationship with the work and the 
EP to notice serious irregularities in the related workplaces. 

The directive and the new regulation also apply to the worker 
selection process which according to paragraphs 1.1. and 1.2. 
protects people who work at the EP and are subject to retaliation 


and in connection with the status of whistleblowers, paragraph 


41Resolution of the European Parliament of 15 December 2022, op. cit., par. 20. 


42Conference of the Presidents, Strengthening Integrity, Independence and 
Accountability. First Steps, PE 741.069/CPG/Final, 9.02.2023, par. 10. 
43 Internal Rules, Sole Article, parr. 1-3. 
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7.7., the staff of the statute through a setting that respects what 
the directive pre-establishes no signal is foreseen that falls 
within the scope of application. 


This is an: 


“(...) inescapable trap for EU officials (Yurttagiil, 2021) (...) an organization 
where employees doubt the effectiveness and fairness of investigations 
regarding allegations and the response to complaints of reprisal, such a duty 
can, ironically, limit disclosures (...) employee may learn not to acquire or 
acknowledge information that would give rise to such an obligation (...)” 
(Vaughn, 2012). 

Anonymous reports are already foreseen by the directive. The 


same draft of the Bureau has tried to protect such reports“ by 
also including an advanced request for investigation to extend 
the protection to those, who were not previously identified, 
according to the internal rules and the annex, par. 1.4. 

This means that, the reporting procedures to the EP do not affect 
the structure of the system of the Staff Regulations as well as the 
rules that give greater precision to whistleblowers and the bodies 
responsible for receiving internal reports. 


According to internal rules, annex, par. 4.2., staff members may: 


“(...) communicate the information to their immediate superior or, where 
possible, to the Director-General or the Secretary-General of the political 
groups (...)”°. 

As an alternative, we have, art. 22 ter, par. 4.3., a related report 


that reaches the office of the Secretary General and/or directly to 
OLAF. The whistleblower, according to par. 4.3., thus, 
addresses the President and/or the European Ombudsman. The 
" Adlinternal Rules Implementing Article 22c of the Staff Regulations, Bureau 


Decision of XX.XX.2023, PE 750.789/BUR/ANN., 5.07.2023, Annex, par. 1.4. 
45See, Internal Rules Implementing, Annex, par. 2.1. 
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related directive has sought to strengthen the whistleblowing 
procedures, the rules that govern according to section 5 and 6 of 
par. 9.1. 

The processing of reports and the involvement in the post-report 
phase where after registration the whistleblower has received 
within five working days the notice of the report*® has according 
to par. 6.1. sixty days to take appropriate action. 

The whistleblower will be informed in order to be able to open 
the related administrative investigation within fifteen days on 
facts where the decision is closed without further action. 
According to par. 6.3. mandatory training for managers in the 
whistleblowing sector is regulated according to the measures of 
the potential whistleblower, where he has access to general 
information and in the pages of the EP before the relevant 
report. An advice is sought from the person in charge of 
personnel and/or the general secretary according to the internal 
rules, annex, section 3. 

The Secretary General has provided for whistleblowers 


according to par. 5.3.: 


“(...) independent and confidential advice, including in relation to any 
protection measures (...)”. 


It is seen as a choice, where according to par. 5.4. it is up to be 
assessed in the information that is received as a consequence. 


These are rules where the notion of good faith foresees some 


46Par. 5.1.: “(...) superior receiving a notification shall forward it without undue 
delay and in a confidential manner to the secretary-general (...)”. 
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doubts in the statute of officials since it considers good faith as: 


“(...) the person who notifies acts reasonably and honestly and believes that 
the allegations of serious irregularities are substantially true (...)”. 
The notion of good faith through the preparatory works and the 


secretary general is based on the interpretation of the clause that 
was provided by the Civil Service Tribunal itself stressing the 
seriousness of the relevant irregularities and the information of 
means that are used to carry out the motivations of the 
informant’. 

The choice of the legislator were the subjective assessments that 
entailed according to the directive rules are interpreted in good 
faith and in an exclusive way to an objective approach where as 
it is noted according to the internal rules, annex, par. 2.4.: 


“(...) they had reasonable grounds to believe that the information (...) 
reported was true at the time of reporting’ (...). There has been an 
improvement compared to the previous situation since the good faith of the 
informant is presumed and the burden of proof to the contrary falls on 
Parliament (...)”. 


This is an evolution that confirms the rules that introduce the 
directive, such as par. 7.3. which formulates and guarantees the 
confidentiality of the identity of the whistleblower; par. 7.5., 
which provides the limits of liability for the disclosure of 
information that was confidential; par. 7.9. which refers to 
contractual measures adopted that hinder reporting, violate the 


confidentiality of the identity that commits acts of retaliation, 


47Bureau, Minutes of the ordinary meeting of 10 July 2023, PE 750.785/BUR, 
par. 5:  https:/(www.europarl.europa.eu/RegData/organes/bureau/proces_verbal/ 
2023/07-10/BUR_PV(2023)07-10 EN.pdf 

48See Art. 6, par. 1, lett. a) of the directive 2019/1937. 
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initiates vexatious proceedings and against whistleblowers. 
Protecting the whistleblower within the EP is still insufficient 


where it is stated that: 


“(...) whistleblower shall not suffer any form of retaliation on the part of the 
Institution (...) is not accompanied by the measures necessary to make the 
guarantees provided for effective (...)”. 


There is a lack of reversal of the burden of proof, of retaliation 
as points of further investigation for people,who have adopted 
measures to demonstrate that they are not retaliatory for the 
whistleblower. 

The European Ombudsman has introduced a form of protection 
for whistleblowers through internal rules where the same 
directive has adopted*’. These are rules that have to do with the 
effectiveness of rules on the protection of whistleblowers and 
with effective and proportionate sanctions”. 

In such a way, the criticisms are open and debatable for the 
APAs, where in a vulnerable and adequate way they take into 
account every new reform that introduces protection measures in 
the specific situation of the APAs and apply the forms of 
protection in a general way. Overall, the secretary general and 
the APAs ask for the transfer to retaliation within a framework 
of assistance, according to art. 24 of the statute, confirming the 


profile of a situation not current but previous. 


49Decision of the European Ombudsman closing her own-initiative inquiry 
OI/1/2014/PMC concerning whistleblowing, op. cit., par. 12. 
50See Art. 25, par. 1 of the directive. 
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Concluding remarks 

The first steps of the directive 2019/1937 are now a reality after 
the Qatar scandal leading to a reform. The new rules feel the 
external limits and implement a system that goes beyond the use 
of good faith, the possibility of making a disclosure to the public 
that respects the limiting margins of the protection of 
whistleblowers, as an attitude where it highlights a discipline, 
that is oriented towards the effectiveness of a complex system 
that risks improving and/or disappearing in front of 
interventions and creating other gaps worse than the past. 
Within this spirit, we see the absence of an independent body 
capable of providing assistance, advice and impartiality to 
whistleblowers (Transparency International, 2021). 

The Secretary General with his impartial functions which are 
provided for by the internal regulation put the Bureau 
responsible in the decision process. 

In fact, it assumes important administrative functions and is 
responsible for ensuring the decision-making process in a 
transparent manner’. This mechanism after the quatar scandal” 
has concentrated on OLAF, the European Ombudsman, who 
also plays a role in the sanctions sector, where its limited actions 


51Art. 234 of the Regulation of the European Parliament 


52European Ombudsman, Closing Note on the Strategic Initiative on Improving 
the European Parliament’s Ethics and Transparency Framework (SI/1/2023/MIK), 
7.12.2023: https://www.ombudsman.europa.eu/en/doc/correspondence/en/178878 
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are highlighted. 
This is an independent and ethical body proposed by the EP 
through the Resolution no. 16 September 2021, which referred 


to: 


“(...) a preventive role with awareness-raising and ethical guidance powers 
and, on the other hand, a compliance role and an advisory function (para. 9) 
(...) contributing inter alia to ensuring better protection of whistleblowers 
(para. 14) (...) composed of nine independent experts (para. 26), a set of 
agreed tasks were to be delegated to propose and advise on ethical standards 
for Commissioners, Members of the European Parliament and all staff 
working for the participating institutions before, during and, in certain cases, 
after the performance of their mandate or service (para. 6) (...) tasks were to 
include: providing reliable individual advice to anyone falling within its remit 
(para. 20); monitor the internal and confidential complaint mechanisms 
provided for in the Staff Regulations, precisely in order to ensure that public 
officials could express their concerns about possible violations of existing 
rules without fear of reprisals (para. 18) (...); make recommendations to the 
appointing authority aimed at imposing sanctions (para. 19) (...) carry out its 
tasks, the ethics body had to be provided with adequate investigative powers 


and have access to administrative documents (para. 24) (...)”**. 


On 8 June 2023, the European Commission presented a proposal 
to create an accountable and ethical body that sought to 
transform what was established by the EP itself (Petropoulou 
Ionescu, Nastase, 2024), through the related interinstitutional 
agreement that was concluded on 15 May 2023 between the 


institutions and the consultative bodies, art. 13TEU, except for 


53European Parliament resolution of 16 September 2021 on “Strengthening 
transparency and integrity in the EU institutions by creating an independent European 
body responsible for ethics issues” (2020/2133(UIND), P9_TA(2021)0396: 
https://www.ecuroparl.europa.eu/doceo/document/TA-9-2021-0396 EN.html 


54Communication from the Commission to the European Parliament, the 
European Council, the Council, the Court of Justice of the European Union, the 
European Central Bank, the Court of Auditors, the European Economic and Social 
Committee and the Committee of the Regions, Proposal for an Interinstitutional 
Ethics Body, COM(2023) 311 final, 8.06.2023: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=COM:2023:311:FIN 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


53 


the European Council and the minimum participation of the 
Council of the Union (Alemanno, 2024; Frischhut, 2024). 
According to art. SAII, a representative for each party to the 
agreement is assisted by five independent experts who have the 
task (art. 6, par. 1AII) to create and establish new common 
minimum standards for the members that promote the exchange 
of best practices in the sector. 

The decision-making power and the related rules of competence 
of the institutions and bodies are part and in general to an 
agreement where according to art. 6, par. 3AII: 


“(...) the functioning of the body does not affect the competences of the 
parties nor their respective powers of internal organisation (...) the body does 
not have the power to apply the internal rules of a party to individual cases 
(i) 


This is an approach that seeks to independently regulate 
enforcement powers, where ethical rules concern EP Members 
and European Commissioners, staff of the institutions and 
advisory bodies that remain active within the Staff Regulations. 

The preamble of the agreement according to the recital n. 17 AII 


states: 


“(...) best practices in the forums dedicated to the implementation of the 
Staff Rules and to draw inspiration from the common minimum standards, to 
the extent relevant, for the review of internal rules for the application of the 


55Agreement between the European Parliament, the Council of the European 
Union, the European Commission, the Court of Justice of the European Union, the 
European Central Bank, the European Court of Auditors, the European Economic and 
Social Committee and the European Committee of the Regions establishing an 
interinstitutional body on ethical standards for members of the institutions and 
consultative bodies referred to in Article 13 of the Treaty on European Union, 
15.05.2024, in OJ L 2024/1365 of 17 May 2024: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=CELEX%3A32024001365 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


54 


Staff Rules (...)”. 
Art. 8, par. 3, letter a)AII also stated that: 


“(...) reporting to the relevant party in case of suspected breaches of ethical 
tules (including reports of alleged harassment involving members of the 
parties and the actions taken) to follow up on the report and to protect 
whistleblowers from retaliation) (...)”. 


The body that represents the ethical and impartial framework to 
the institutions, bodies, organisms of the Union, considers and 
scales down the interinstitutional agreement. According to art. 
21AIl, the EP has participated in a constructive manner and 
carried out for three years ethical standards that evolve, 
transform an independent ethical body that investigates its own 
initiative to violations of ethical standards of officials to 
institutions of the Union”’. 

Revising the Staff Regulations for the treatment of staff 
according to the minimum standards of the directive within the 
scope of the EP demonstrates, highlights the reforms of the 
discipline on whistleblowing, where the ethical framework 
effectively guarantees transparency, the responsibility of an 
institution, such as the EP which plays its own role and is on an 
ever-evolving path of the European integration process in all 


sectors. 


56Decision of the European Parliament of 25 April 2024 on the conclusion of an 
agreement between the European Parliament, the Council, the European Commission, 
the Court of Justice of the European Union, the European Central Bank, the European 
Court of Auditors, the European Economic and Social Committee and the European 
Committee of the Regions establishing an interinstitutional body on ethical standards 
for members of the institutions and consultative bodies referred to in Article 13 of the 
Treaty on European Union (2024/2008(ACD), P9_TA(2024)0372, parr. 3 and 18: 
https://www.europarl.europa.eu/doceo/document/A-9-2024-0181 EN.html 
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